UNI TED STATES

ﬁi’”ﬁg ENVI RONVENTAL PROTECTI ON AGENCY éﬁ;‘“‘feﬁu
w b REGI ON 6 ;
% § DALLAS, TEXAS 5 w g
"t F'Flﬂﬁ§ K F'Flﬂﬁ§

IN THE MATTER OF

DONALD HAYDEL d/ b/ a HAYDEL

BROTHERS/ ADAMS WRECKI NG CO. CWA DOCKET NO. VI-99-1618

RESPONDENT

e N N N N N N N N

ORDER DENYI NG COMPLAI NANT’ S MOTI ON FOR DEFAULT ORDER

BACKGROUND AND PROCEDURAL HI STORY

On May 28, 1999, the Conplainant filed an Adm nistrative
Conpl ai nt (Conpl ai nt) agai nst the Respondent, alleging violations of
the Cl ean Water Act (CWA). The Conpl ai nt sought a $27,500 ci vi
penal ty. However, the Respondent did not file an answer. On
February 14, 2000, the Presiding O ficer issued an Order to Show
Cause, requiring the Conplainant to file proof of service of the
Conpl ai nt by February 25, 2000, or show cause why the Conpl ai nt
shoul d not be dism ssed without prejudice for failing to conplete
service. |If the Conplainant filed proof of service, it was also
ordered to file a notion for a default order by March 13, 2000, or
show cause why the Conpl aint should not be dism ssed for |ack of
pr osecution.

The Order to Show Cause was issued because over eight nonths

had passed since the Conplaint was filed, and the Respondent had not



filed an answer. Furthernore, proof of service of the Conpl aint had
not been filed with the Regional Hearing Clerk, as required by 40
C.F.R 8§ 22.5(b)(1)(iii). Thus, there was no proof that service of
t he Conpl ai nt had been conpleted.! The Conpl ai nant al so had not
filed a notion for a default order. The Presiding Oficer could not,
sua sponte, find the Respondent in default for failing to file an
answer. The Presiding Oficer noted that unless sone action was
taken by the Conplainant, this case could remain on his docket
i ndefinitely.

On February 23, 2000, the Conplainant filed a Mdtion for
Default Order. The Motion included a copy of a return receipt green
card show ng that the Respondent received a copy of the Conplaint on
June 7, 1999. The basis for the notion is that the Respondent failed
totimely file an answer, and as such, pursuant to 40 C.F. R 8§
22.15(d), each allegation in the Conplaint is deemed admtted.
Attached to the notion is a Declaration of Thea Lomax. This
Decl aration states that she considered the penalty factors set forth
in the CWA and EPA"s CWA Settl enment Policy, and that the statutory
factors and the penalty policy were considered and served as the

basis for the penalty proposed in the Conplaint ($27,500). However,

The certificate of service for the Conplaint states that it was
sent to the Respondent by certified mail, return recei pt requested on
May 28, 1999. However, for purposes of proving service, this is
insufficient by itself to show that the Respondent received the
Conplaint. 40 C.F.R 8 22.5(b)(1)(iii).
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t here was no expl anation of how the statutory penalty factors were
taken into account in proposing a penalty for this case.
1. DI SCUSSI ON

A. STANDARD FOR DEFAULT ORDER

40 C.F.R. 8 22.17 provides the foll ow ng:

(a) Default. A party nmay be found to be in default: after
notion, upon failure to file a tinely answer to the
conplaint; upon failure to conply with the information
exchange requirenents of 8 22.19(a), or an order of the
Presiding O ficer; or upon failure to appear at a
conference or hearing. Default by respondent constitutes,
for purposes of the pending proceeding only, an adm ssion
of all facts alleged in the conplaint and a waiver of
respondent’s right to contest such factual allegations.

(b) Motion for default. A notion for default may seek
resolution of all or part of the proceeding. Were the
notion requests the assessnment of a penalty or the

i nposition of other relief against a defaulting party, the

movant nust specify the penalty or other relief sought and

state the legal and factual grounds for the relief

request ed.

As a prelimnary matter, the Conpl ai nant nust prove that the
Respondent was properly served a copy of the Conplaint. Proof of
service is required to be filed with the Regional Hearing Clerk
i mmedi at el y upon conpl etion of service, not eight nonths |ater.
40 C.F. R 8 22.5(b)(1)(iii) (enphasis added). Furthernore, the
Conmpl ainant is required to file the original docunent show ng proof

of service. See 40 C.F.R 8 22.5(a). For a conplaint served by

certified mail, return receipt requested, proof of service would be



the return recei pt green card. Although the Conplainant only filed a
copy of the return receipt green card, this is not fatal in this
i nstance.

The Respondent failed to file a response to the Conpl ainant’s
default notion, and thus is deemed to have wai ved any objection to
the granting of the motion. 40 CF.R 8 22.16(b). In addition, the
Respondent’s failure “to admt, deny or explain [the] materi al
all egations in the conplaint constitutes an adm ssion of the
allegation[s].” 40 C.F.R § 22.15(d). However, “default orders are
not favored, and doubts are usually resolved in favor of the
defaulting party.” In Re Rybond, Inc., 6 E.A D. 614, 616 (1996).
Therefore, the Conplainant’s notion nust be analyzed on the nerits.
See In the Matter of Billy Yee, 1999 W. 1201417 ( EPA Novenber 8,
1999); In the Matter of M. C.E. McClurkin, Docket No. VI-Ul C-98-
001, slip op. at 9 (February 10, 2000).

On February 25, 1998, EPA proposed anendnents to the
Consol i dated Rules of Practice, 40 C.F. R Part 22. 63 Fed. Reg. 9464
(Proposed Rules). These anmendnents were finalized on July 23, 1999.
64 Fed. Reg. 40138. Prior to amendnent of 40 C.F. R Part 22 (Part
22), there was no requirenent in Part 22 for a Presiding Oficer to
make a finding that the Conpl ai nant established a prim facie case on
liability when a party is found in default for failing to file an

answer, or conply with a prehearing order. Part 22 specifically



limted the requirement for the Conplainant to establish a prim
facie case only when the Respondent fails to appear at the hearing.
40 C.F.R. 8 22.17(a); In Re Rybond, Inc., 6 E.A. D. 614, 622 - 623, fn
17.

However, a nunber of changes were made to the default
provisions of 40 CF. R 8 22.17 when Part 22 was anended. The
sentence in 40 CF.R 8§ 22.17(a) - “[n]o finding of default on the
basis of a failure to appear at a hearing shall be nmade agai nst the
respondent unl ess the conpl ai nant presents sufficient evidence to the
Presiding Oficer to establish a prima facie case against the
Respondent” was deleted. 63 Fed. Reg. at 9486; 64 Fed. Reg. at
40182. Furthernore, in the preanble to the Proposed Rul es, EPA
stated the following in explaining its proposed changes to the
default procedures:

The Agency would still be required to make a prim facie

case in regard to the appropriateness of the proposed

relief, as well as in regard to liability. The proposed

change woul d not affect determi nations of liability in

default, which would remain subject to the “preponderance

of the evidence” standard of § 22.24.
63 Fed. Reg. at 9470 (enphasis added). This portion of the proposed
rule, 40 CF.R 8 22.17(c), was not significantly changed when it was
finalized. 64 Fed. Reg. at 40182. Therefore, due to the del etion of
the sentence in 40 CF. R 8 22.17(a) which required proof of a prim

facie case only when the Respondent failed to appear at the hearing,



and the clear |anguage in the preanble to the Proposed Rul es
requiring the Conplainant to make a prima facie case in regard to
liability when seeking default orders, this Presiding O ficer can
only conme to one conclusion. The Conplai nant nust now establish a
prima facie case on liability by a preponderance of the evidence for
all default actions under 40 C.F.R § 22.17(a).?

This conclusion is supported by other provisions of Part 22.
40 C.F. R 8§ 22.17(c) provides that if a default order resolves al
issues in the proceeding, it constitutes an initial decision. An
initial decision is required to contain findings of fact and
conclusions of law, as well as the reasoning for the findings and
conclusions. 40 CF.R 8§ 22.27(a). Furthermore, 40 C.F.R 8§
22.27(b) provides that if the Presiding Oficer determ nes that a
viol ation has occurred, and the conplaint seeks a penalty, he shal
determ ne the anmount of the proposed penalty. In order to determ ne
if a violation has occurred, one nust determne if the elenents of
the violation have been met. For a default order, this would entail
the Presiding Oficer determning that a prim facie case has been

proven by a preponderance of the evidence.

2Al ternatively, the Presiding Oficer could review the conpl ai nt
and/ or record and make the determ nation on its own that the
Conpl ai nant had established a prima facie case against the
Respondent. It appears that this has been the practice of sone
Presiding Oficers. It may be particularly appropriate where a party
has not conplied with a Presiding Oficer’s order. However, this
Presiding Oficer declines to do so in this situation.
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However, the Presiding Officer believes that in order to find
liability when a Respondent is in default, the Conpl ai nant would only
have to show that it pled a prima facie case in its conplaint, not
submt evidence proving a prima facie case.® Section 22.17(a) does
not contenplate submtting evidence when a Respondent is in default,
since it provides that the Respondent’s default constitutes an
adm ssion of all facts alleged in the conplaint. |If the Conplai nant
alleged a prima facie case in its conplaint, adm ssion of all facts
in the conplaint would result in the Respondent’s liability.
Therefore, there would be no need to submt evidence to prove a prim
facie case on liability for a default order.

As to the issue of the penalty, 40 CF.R § 22.17(b) provides
t hat when a notion for default requests the assessnment of a penalty,

t he movant nust state the |egal and factual grounds for the penalty
requested. Therefore, a conclusory allegation that the penalty was
cal culated in accordance with the statutory factors or penalty
calculations is insufficient. These |legal and factual grounds are
necessary in order for the Presiding Oficer to set forth its reasons
for adopting the proposed penalty. See Katzson Brothers, Inc. v.

U S. EPA, 839 F.2d 1396, 1400 (10'M Cir. 1988); Harborlite

3See Patray v. Northwest Publishing, Inc., 931 F.Supp. 865, 869
(S.D. Ga. 1996) (Before a court can enter a default judgnment, the
conpl ai nt nust state cause of action); 46 Am Jur. 2d, Judgnents 88§
295 (1994) (“when a valid cause of action is not stated, the noving
party is not entitled to requested relief, even on default”).
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Corporation v. ICC, 613 F.2d 1088, 1092 - 1093 (D.C. Cir. 1979); 40
C.F.R 8§ 22.27(b) (Presiding Oficer shall determ ne the anmount of
the penalty based on the evidence in the record and in accordance
with any penalty criteria set forth in the Act).

In summary, in order to receive a default order for liability
and penalty when the Respondent is in default, the Conplai nant nust
prove the followi ng by a preponderance of the evidence:

1. The Respondent was properly served with a copy of the
Conpl ai nt ;

2. A prim facie case has been pled in the Conplaint; and

3. The factual and |egal grounds for the proposed penalty
(e.g., how the penalty was cal culated in accordance with the penalty
criteria set forth in the Act). Subm ssion of an affidavit by a
person responsible for calculating the penalty is one way of
establishing the factual basis for the proposed penalty.

The Conpl ai nant did show that the Conpl aint was properly
served. A review of the Regional Hearing Clerk’s file shows that the
Respondent has failed to file an answer. Therefore, | find that the
Respondent is in default, and thus admts all facts alleged in the
Conpl ai nt and waives its right to contest such factual allegations.
40 CF. R § 22.17(a). However, the Conplainant failed to show that
it pled a prima facie case in its Conplaint, and failed to state the

| egal and factual grounds for the proposed penalty. Thus, | find



t hat good cause exists for not entering a default order. See 40
C.F.R 8§ 22.17(c). Therefore, the Conplainant’s nmotion for default
is denied. The Conplainant is therefore ORDERED to file another
notion for default in accordance with this Oder by April 21, 2000.

Dated this 5'" day of April, 2000.

[ S/
Evan L. Pearson
Regi onal Judicial Officer




